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Constructing Citizenship:
Exclusion, Subordination,
and Resistance

Evelyn Nakano Glenna

Abstract

This Presidential Address develops a sociological concept of citizenship, particularly substan-
tive citizenship, as fundamentally a matter of belonging, including recognition by other members
of the community. In this conception, citizenship is not simply a fixed legal status, but a fluid
status that is produced through everyday practices and struggles. Historical examples illustrate
the way in which boundaries of membership are enforced and challenged in everyday interac-
tions. The experience of undocumented immigrant college students is particularly illuminating.
These students occupy a position of liminal legality, which transcends fixed categories such as
legal and illegal. As they go about their daily lives, their standing is affirmed in some settings
and denied in others. Furthermore, the undocumented student movement, which asserts that
education is a human and social right, represents a form of insurgent citizenship, one that chal-
lenges dominant formulations and offers an alternative and more inclusive conception.
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When I selected citizenship as the theme for

the 2010 American Sociological Association

(ASA) Annual Meetings, I was cautiously

hopeful that all of the many ASA sections

and subfields would find topics relating to their

particular concerns and interests. Little did the

Program Committee and I suspect that by the

time of the meeting in August 2010, the mean-

ings of citizenship, inclusion, participation, and

rights would become perhaps the hottest and

most contentious set of issues in America.

We can in large part ‘‘thank’’ politicians and

media personages who enflamed public pas-

sion by advocating for racialized nationalism,

restrictions on immigrant rights, and, most

recently, repealing the 14th Amendment in

order to end birthright citizenship.1

In choosing the title for the meetings,

‘‘Toward a Sociology of Citizenship,’’ I

wanted to stimulate us to think about two inter-

related questions. First, what can sociology

contribute to an understanding of citizenship?

Conversely, what can the study of citizenship

contribute to sociological understanding?

What can sociology offer that law, politi-

cal science (the heretofore dominant fields in

citizenship studies), history, and anthropol-

ogy have not? Law and political science usu-

ally view citizenship as a formal status

defined by legal documents and state poli-

cies. Thus, legal and political scholars focus

on constitutions, laws, court decisions, and

the writings and speeches of influential legal

and political actors.2 Historians and anthro-

pologists, on the other hand, are interested

in the discursive constructions and cultural

meanings of citizenship. They focus, for

example, on symbols and media representa-

tions of nationhood and belonging versus

being alien or foreign.3

It seems to me that these fields offer much

of value to sociologists interested in citizen-

ship, but sociology also has a tremendous

amount to contribute. Sociology’s special

strength may lie in its focus on the social pro-

cesses by which citizenship and its bound-

aries are formed. In particular, sociologists

can highlight how citizenship is constructed

through face-to-face interactions and through

place-specific practices that occur within

larger structural contexts.

With regard to the question of what the

study of citizenship offers to sociology and

its many subfields, I would argue that citizen-

ship is omnirelevant. Citizenship affects public

life in such areas as political participation and

development of state policy; it also affects pri-

vate life, including family and interpersonal

relations. Lack of citizenship or legal status

affects household formation and may indeed

fracture families by separating members who

have legal status from those who do not.

Exclusion from citizenship rights interacts

with and magnifies other social inequalities.

For example, individuals lacking legal status

are severely disadvantaged in the labor market

and are often limited to low-paid jobs in the

informal economy. Considering what is at

stake, it is not surprising that some of the

most galvanizing social movements have

been organized by those who are excluded

and who want to gain entry and expand rights.

Conversely, many social movements have also

been started by individuals whose interests are

served by restricted membership that shore up

boundaries and define rights narrowly.

This address is divided into two sections.

First, I will outline a sociological approach

that I have developed in my own work,

which focuses on how citizenship is continu-

ally constituted and challenged through polit-

ical struggle. I build on the work of British

sociologist T. H. Marshall to examine the fre-

quent disjunction between formal citizenship

and substantive citizenship. Marshall argued

that twentieth-century reforms that expanded

social rights—free and compulsory education

and basic welfare provisions—enabled work-

ing-class Britons to finally exercise civil and

political rights that they had, in theory, been

granted in the eighteenth- and nineteenth-

centuries. Citing historical cases in the U.S.

context, I argue that social rights are cer-

tainly necessary but they are not sufficient

for people to enjoy substantive citizenship.

One must take into account local practices

2 American Sociological Review 76(1)



that recognize or deny standing to certain

groups and individuals irrespective of their

formal standing under constitutional provi-

sions or statutory law.

Next, I examine the contemporary case of

undocumented immigrant students in the

United States and their struggle to gain access

to public higher education. Undocumented

students constitute a growing segment of the

estimated 12 million immigrants without legal

papers.4 Their situation illustrates the multiple

levels at which citizenship is constructed and

contested, from the national to the local. Addi-

tionally, undocumented students’ activism

speaks to the importance of insurgent move-

ments in redefining the scope and meaning

of American citizenship.

At its most general level, citizenship refers

to full membership in the community within

which one lives. Membership, in turn, implies

certain rights in and reciprocal obligations

toward the community.5 Marshall, writing

from the perspective of post-World War II

Britain, famously distinguished among three

types of rights that emerged sequentially: civil

rights in the eighteenth century, political

rights in the nineteenth century, and social

rights in the twentieth century.6

For Marshall, the history of rights in Brit-

ain was linear and progressive. However, his

account does not capture the complexity,

dynamism, and fluidity of citizenship in the

United States. Examination of historical

changes in the status of blacks, women,

Native Americans, and other originally

excluded groups reveals that their trajectories

have been far more tortuous, as they experi-

enced periods when they lost rights they

had previously enjoyed.7

For example, blacks, particularly free

blacks, had more rights at the beginning of

the nineteenth century than they did 50 years

later. After the American Revolution, require-

ments for private manumission were liberal-

ized in the upper South, resulting in a sizable

growth in the free black population. New state

constitutions written in the Revolutionary

period allowed free black men who could

meet general property qualifications to vote,

serve on juries, and hold office. Starting in

1819, however, under the banner of Universal

White Manhood Suffrage, states expanded

voting rights for propertyless white men while

simultaneously disfranchising African Ameri-

can men, even those with property.8 By the

late 1850s, most states barred free blacks

from voting, and the Supreme Court’s Dred

Scott decision ruled they were not citizens.9

Still, Marshall’s formulation of citizenship

as differentiated into several aspects rather

than being a unitary status remains exceed-

ingly useful. The idea of multiple dimensions

draws attention to the fact that people can be

citizens in some respects and not in others.10

Marshall’s notion that social citizenship

(e.g., access to free education and social serv-

ices) is essential for there to be substantive cit-

izenship has also proved useful.11 As sociolo-

gists, we should be attentive to the difference

between having rights in theory and being

able to exercise rights in practice, that is, hav-

ing substantive citizenship. Indeed, sociolo-

gists can make a valuable contribution by

being attentive to the processes that enable

or disable individuals and groups from realiz-

ing and exercising rights.

SUBSTANTIVE CITIZENSHIP
AS LOCAL PRACTICE

Citizenship is not just a matter of formal

legal status; it is a matter of belonging, which

requires recognition by other members of the

community. Community members participate

in drawing the boundaries of citizenship and

defining who is entitled to civil, political, and

social rights by granting or withholding recog-

nition. During the Jim Crow era, which flour-

ished until the mid-1960s, ordinary people

maintained segregation in the South on a daily

basis. For example, segregation of streetcars

meant that whites rode in the front and blacks

in the rear. Often, however, there was no fixed

physical line. Instead, the lines demarking the

white section were established by how far
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back whites chose to sit. Segregation of public

conveyances was carried out and enforced not

only by white drivers, conductors, and police,

but also by white passengers.12

Illustration 1. Dred Scott, portrait c. 1882. Scott and his wife Harriet sued for their freedom
on the grounds that they had resided with their master for nine years in the free state of Illi-
nois and the Wisconsin Territory where slavery was prohibited. The case took nine years to
reach the Supreme Court. Although the Scotts lost their case, they were freed by their owner
before Scott’s death in 1858. By invalidating federal legislation that excluded slavery from
certain territories, the Dred Scott decision mobilized anti-slavery forces and intensified sec-
tional conflict that eventuated in the Civil War.
Source: Portrait from the Missouri History Museum, painted by Louis Schultze from the only known pho-

tograph c. 1857.
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Men and women may also act on the basis

of schemas of race, gender, and citizenship

that differ from those in formal law or policy.

For example, when the United States took

over the Southwest from Mexico in 1848, it

agreed, under the Treaty of Guadalupe

Hidalgo, that all Mexicans residing in the ter-

ritory would be recognized as U.S. citizens

unless they elected to remain citizens of

Mexico. In an era when full citizenship

rested on white racial status, Mexicans, by

implication, became ‘‘white.’’ Indeed, the

explicit policy of the federal government

was that Mexicans were white. For this rea-

son, Mexicans were not enumerated sepa-

rately from whites in the U.S. Census prior

to 1930.13

Anglos in the Southwest, however,

increasingly did not recognize the official

‘‘whiteness’’ of Mexicans and often refused

to view them as Americans entitled to polit-

ical and civil rights. As a result, even though

segregation of Mexicans was technically ille-

gal, de facto segregation was rampant. Public

sites of consequence, such as hospitals,

municipal buildings, banks, stores, and

movie theaters, were Anglo territory. When

Mexicans entered Anglo territory, they were

confined to restricted times or sections.

According to one observer, Mexican women

‘‘were only supposed to shop on the Anglo

side of town on Saturdays, preferably during

the early hours when Anglos were not shop-

ping.’’ In Anglo run cafes, Mexicans were

allowed to eat only at the counter or to use

carryout, and in theaters they were relegated

to the balcony.14

Additionally, Mexican children were

assigned to separate segregated schools, and

municipal swimming pools barred ‘‘colored’’

patrons, except on the day before the pool

was cleaned. According to one historian, de

facto segregation in the Southwest was

‘‘maintained, through the actions of

government officials, the voters who sup-

ported them, agricultural, industrial, and

business interests, the residents of white

neighborhoods, Parent-Teacher Association

members—in short, all those who constituted

the self-identified white public.’’15

Another example of how local practices

affect citizenship rights touches on my own

family’s history. My mother Lillian and her

two sisters, Nancy and Hedy, were born

and raised in the Sacramento River Delta

region of California. Illustration 3 shows

my grandmother in the middle, my mother

on the right, and her sister Nancy on the

left. Their parents (my grandparents) worked

at various times as sharecroppers and as

employees of a white landowner. In the

1920s and 1930s, my mother and aunts

attended a segregated ‘‘Oriental school’’ in

Courtland, California.16

The Courtland school district, along with

two other Delta districts, established separate

Oriental schools as early as 1908 without any

approval or permission from the state or fed-

eral governments.17 Not until 15 years later,

in 1921, did the California legislature pass

legislation allowing school districts to

establish separate schools for children of

Japanese, Chinese, and Mongolian parent-

age.18 Courtland’s actions are an example

of how local practices determine substantive

citizenship.

A related set of issues arose over school

busing. The education section of the Califor-

nia Constitution required rural districts to

provide transportation for school children.

My mother recalls that the bus driver picked

up children, both white and Asian, along

a route that wound through the school dis-

trict. However, when the driver stopped at

the white school, he ordered all of the chil-

dren to debark, calling out ‘‘all highbinders

off.’’ (Highbinder was an epithet for the

Chinese.) The Chinese and Japanese Ameri-

can children then had to walk a mile to the

Oriental school, even through pouring rain

in the winter season. The question is: Did

the school district establish the driver’s

route? Or did he take it upon himself to

refuse to take the Asian American children

to the Oriental school? We can never know

for sure, but given my reading of other
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historical instances and the driver’s use of the

racial epithet, I suspect he was acting on his

own account as a white American citizen. He

was enforcing what he saw as the boundaries

of the nation and community and marking

Asian Americans as aliens, not entitled to

rights. (The driver reflected the prevalent

anti-Asian sentiment among white Califor-

nians that led to the 1942 removal and incar-

ceration of 120,000 Japanese Americans, the

majority of whom, like my mother and her

sisters, were born in the United States and

were legally U.S. citizens.)

Challenges to exclusion, too, have been

made through formal legislative and legal

channels and informal or disguised ways.

Returning to the example of streetcar segrega-

tion, black men and women challenged segre-

gation by bringing legal suits and organizing

boycotts, but individuals also refused to

‘‘move to the back of the streetcar.’’ Histori-

cal records suggest that enforcement of street-

car segregation was one of the most frequent

sparks for spontaneous black resistance.19

North Carolinian Mary Mebane recounted

several instances of blacks in Durham

Illustration 2. Sign c. 1949, Dimmit County, Texas, illustrates the widespread practice of de
facto segregation in the Southwest. The counterposing of ‘‘White’s’’ [sic] against both ‘‘Span-
ish’’ and ‘‘Mexican’’ indicates that Anglos rejected Mexican American claims to whiteness
through self-designation as Spanish.
Source: Photo by Russell Lee for the Study of Spanish-Speaking People Project; Russell Lee Photograph

Collection, rwl 14646–0038–1024, Briscoe Center for American History, University of Texas at Austin.

6 American Sociological Review 76(1)



refusing to move. She told of one incident in

which a black woman came to the defense

of a fellow passenger who refused to move

when ordered, shouting, ‘‘These are nigger

seats! The government plainly says these are

nigger seats!’’ Mebane seemed embarrassed,

but proud too, noting with satisfaction that

the driver backed down.20

Excluded groups have also acted on con-

cepts of citizenship that differ from those of

Illustration 3. Nancy, Toku, and Lillian Ito, c. 1921, Courtland, California. The author’s
grandfather Yetsusaburo Ito and grandmother Toku Ito were immigrants from Japan; they
were classified by the U.S. government as ‘‘aliens ineligible for citizenship.’’ Their daughters,
Nancy, born two months after her parents’ arrival, and Lillian (as well as their younger sister
Hedy) were birthright citizens under the 14th Amendment to the Constitution.
Source: Unknown photographer, photo in author’s collection of family pictures.
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the dominant society. Elsa Barkley Brown

found that in post-Reconstruction Richmond

and other parts of the South, African Ameri-

cans operated in two separate political are-

nas, internal and external. The external arena

corresponded to institutions of the larger,

white-dominated political order. Within

this external realm, black women were dis-

franchised. The internal arena corresponded

with the organizations and activities of the

African American community. In this

internal realm, black women were enfran-

chised and participated in public forums,

rallies, meetings, and conventions; in this

realm, black men’s vote was considered

a collective resource of the African Ameri-

can community.21

White northern observers were stunned

when thousands of African American women

attended the Virginia Republican Convention

that took place from December 1867 to

March 1868. A New York Times reporter

wrote that ‘‘the entire colored population of

Richmond’’ was in attendance. Noting that

women domestic workers made up a large

portion of attendees, he reported, ‘‘white

households were forced to get their own

meals or make do with cold lunch.’’ Black

men and women did not intend to be mere

observers. They expected to take an active

part and they did so, engaging in heated

debates in the gallery, making their concerns

known to candidates, and supporting black

speakers who looked up toward them while

making oratorical points. Outside convention

hours, they gathered at mass meetings to dis-

cuss and vote on the positions that black

male delegates should take. Community

Illustration 4. Students at Bates Oriental School, 1930s, Courtland, California; Hedy Ito,
author’s aunt, is last on right, second row. The Courtland school district was one of four Sac-
ramento Delta districts that established ‘‘Oriental schools’’ for Japanese and Chinese children.
Most of the children’s parents were involved in farming or agriculture-related jobs. As ‘‘aliens
ineligible for citizenship,’’ they were barred by the state of California from owning land.
Source: Unknown photographer, photo in author’s collection of family pictures.
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votes were taken by voice or by rising, and all

in attendance—men, women, and children—

voted.22

The actions of African American women

participating and voting in internal political

meetings were rooted in an alternative con-

ception of democratic representation. These

women were engaged in what anthropologist

James Holston calls insurgent citizenship. In

Holston’s words, ‘‘Contemporary citizen-

ships develop as assemblages of entrenched

and insurgent forms.’’ He describes insur-

gency as a counter politics to the dominant

historical formation. At its most effective,

insurgency ‘‘destabilizes the present and ren-

ders it fragile, (by) defamiliarizing the coher-

ence with which it usually presents itself.’’23

In this case, African American women threw

into question the individualistic conception

of citizenship and what constituted appropri-

ate political behavior.

CASE STUDY: UNDOCU-
MENTED STUDENTS AND
HIGHER EDUCATION

I turn now from historical examples to a con-

temporary case study, that of undocumented

students in higher education. By 2010, immi-

grant rights and public education had become

two of the most contentious areas of national

debate and disagreement. Of central concern

is whether immigrants are entitled to full

civil, political, and social rights, and whether

all children—including racial minority and

low-income children—are equally entitled

to high quality education.

These two areas of contention overlap in

the contemporary situation of so-called

undocumented immigrant students. I say

‘‘so-called’’ because the designation ‘‘undoc-

umented,’’ as well as the even more deroga-

tory term ‘‘illegal,’’ is a relatively recent

construction applied to Latino and other

non-European origin immigrants residing

within the United States without official

papers. It is clear that ‘‘illegal’’ and

‘‘undocumented’’ are racial/ethnic designa-

tions, given that countless Irish and other

European immigrants have resided in the

United States without legal permission with-

out being labeled ‘‘illegal.’’ These terms are

particularly problematic in the case of the

students I am talking about, because they

did not enter the United States voluntarily

but were brought by their parents. Having

been raised and educated in the United

States, they are culturally and socially

American.

Let me start with the story of David, a stu-

dent at Berkeley who has taken several clas-

ses from me. Soon after he was born in Mex-

ico, David’s parents entered the United

States without papers, leaving him behind

with his grandparents. In 1994, when he

was 6 years old, his parents arranged for

him to join them. David entered a local pub-

lic elementary school in Riverside County,

California. He struggled with English but

flourished in math and science. He says he

always loved school. In fact, he found it to

be a refuge from the disorder in the rest of

his life. David and his family—his parents

and younger U.S.-born siblings—lived in

shared quarters with other immigrant fami-

lies. They moved every few months in search

of work, so David attended 12 or 13 different

schools. Despite the frequent moves, he

excelled, earning mostly A’s and joining

math clubs, science teams, and honor socie-

ties wherever he was. David graduated from

high school with honors in 2006.

David is one of the estimated 65,000

undocumented youth who graduate from

high school in the United States each

year.24 Their growing presence is partly

a by-product of inconsistent federal immigra-

tion policies. Some policies encourage immi-

gration to fill labor needs; other policies dis-

courage immigration through stepped up

border control and punitive measures.

As border controls have become stricter,

undocumented immigrants tend not to return

regularly to their countries of origin because

of the difficulty of re-entering the United
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States. Thus, their residence in the United

States now tends to be longer and more con-

tinuous. To avoid heightened harassment in

border states and to fill labor demands in

other parts of the country, more Latino

immigrants have moved out of the South-

west into the Southeast, Midwest, and

Mid-Atlantic.25 Over time, as in David’s

case, immigrants send for their children,

who are undocumented like their parents,

or give birth to children who are birthright

U.S. citizens.

David’s case raises several questions:

Should he and other undocumented students

who are academically qualified be admitted

to public universities in their states on the

same terms as citizens and legal residents?

If so, should they be charged tuition as

in-state students or as foreign students?

Should they be eligible for financial aid

from the state? What about federal aid, Pell

grants, and student loans? To address these

questions, we need to examine the multiple

levels at which educational rights are consti-

tuted and contested in the United States.

Federal Level

At the national level, there is no federal right

to education, and education is not discussed

in the U.S. Constitution. In this regard, the

United States diverges from the international

community; for example, the UN Declaration

of Human Rights and the European Union

Declaration of Rights both assert that educa-

tion is a fundamental right.26

Illustration 5. Undocumented high school and college students, displaying signs asking ‘‘Now
What?’’ rally in downtown Los Angeles, November 7, 2007. Because the Supreme Court ruled
in 1982 that school districts cannot exclude undocumented immigrant children from K–12
education, a growing number of undocumented youth are now graduating from high school.
These students are unable to work legally and find it difficult to continue their education.
Source: Photograph by Jessica Chou, posted on undocumented student blogspot (http://asitoughttobe.files

.wordpress.com/2010/03/now-what1.jpg).
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Federal courts have produced a great deal

of rhetoric about the centrality of education

to a democratic citizenry, yet they have

long eschewed pronouncing education a fun-

damental right on a par with other unstated

rights (e.g., the right to privacy, the right to

travel, and the presumption of innocence).27

In 1973, the U.S. Supreme Court made

a definitive ruling in San Antonio Indepen-

dent School District v. Rodriguez. The plain-

tiffs brought suit against the Texas district for

a funding system based on real estate taxes,

arguing that the system discriminated against

poorer students living in neighborhoods with

low real estate values. By a 5 to 4 majority,

the Supreme Court ruled against the plain-

tiffs, stating that education was not a funda-

mental right protected by the 14th Amend-

ment’s Equal Protection Clause.28

One hugely significant federal ruling,

however, did extend the right to a K–12 edu-

cation to undocumented immigrant youth. In

1982, the Supreme Court heard the case of

Plyler v. Doe, which was brought by a student

challenging a Texas statute that allowed local

school districts to deny enrollment to chil-

dren who had not been legally admitted to

the United States. Justice William J.

Brennan, writing for the five-justice major-

ity, reiterated that ‘‘education is not a ‘funda-

mental right’ under the U.S. Constitution.’’29

The majority opinion, however, also stated

that undocumented immigrant children are

‘‘persons’’ and thus covered by the 14th

Amendment’s provision of equal protection

for all persons. Undocumented students

could not be excluded from public school

unless it could clearly be demonstrated that

their exclusion served some necessary public

good, which Texas failed to show. This rul-

ing established that immigrants, including

undocumented immigrants, are entitled to

public elementary and secondary educa-

tion.30 The Plyler decision left undecided

the right of access to higher education, but

it led to a critical mass of undocumented

high school graduates who wanted to con-

tinue their education.31

States and Education Rights

I move now to the state level. Only one state,

North Carolina, includes a right to education

in its bill of rights.32 This provision was

introduced in 1868 during Reconstruction

and has been retained ever since. All 50

states’ constitutions, however, contain provi-

sions for a system of free public schools and

for state responsibility for funding these

schools.33

Some legal scholars argue that these state

constitutional provisions establish an obliga-

tion on the part of the state to provide free

education and thus create, by implication,

a corresponding ‘‘claim right’’ of residents

to receive an education. State courts’ inter-

pretations have varied as to whether their

state constitutions’ education provisions cre-

ate a duty right to education. The Supreme

Courts of Missouri, Kentucky, Montana,

and Texas said no, while Supreme Courts

in Kansas, Connecticut, New York, Wash-

ington, West Virginia, and Wyoming said

yes. In these latter states, children have

a state-defined right to education.34

This unevenness in states’ interpretation

of educational rights also holds in the case

of access to public colleges and universities.

Thirty-two states have considered legislation

to allow undocumented students who gradu-

ated from high school in the state and have

fulfilled other requirements to pay in-state

tuition at public colleges and universities;

as of January 2010, 11 states had passed

such laws.35 In two of these states, Texas

and New Mexico, undocumented students

are also eligible for state financial assistance.

Studies show that offering in-state tuition

makes a considerable difference: in states

with such provisions, one and a half times

more non-citizen Latinos enroll in college

than do similar students in states without

such provisions.36

On the other side of the ledger, several

states, including Georgia, Colorado, Missis-

sippi, Alaska, and Arizona, have passed leg-

islation or voter initiatives denying in-state
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tuition rates to undocumented students. In

2008, South Carolina passed legislation ban-

ning undocumented students from enrolling

in all its public colleges and universities.

Alabama bars them from all of its community

colleges. In 2007, the North Carolina Com-

munity College System started barring

undocumented students from all of its cam-

puses. Demonstrating the fluidity of the situ-

ation, in 2008 the Oklahoma legislature

amended its 2003 law granting in-state

tuition to undocumented students, and in

2009, the North Carolina Community Col-

lege system announced it would once again

accept undocumented students.37 Meanwhile,

court challenges to in-state tuition have been

mounted in several states.38

So, absent a federal right to education, the

social citizenship right to education at the state

level is mixed, in flux over time, and indeed

contradictory from one state to the next.39

Local and Informal

Looking now at how local and individual

practices affect the right to education, here

is more of David’s story.

As a high school senior, David applied to

and was accepted at several University of

California campuses. He visited Berkeley

and was dazzled; he described the experience

as like being at Hogwarts. He had not

thought about how he would pay for school,

however. His mother could not help him, and

he had very little savings. Despite his fam-

ily’s low income, as an undocumented stu-

dent he was ineligible for federal programs

such as Pell grants and student loans or for

state scholarship assistance.40 He won a few

small private scholarships, but he did not

have nearly enough money to register. As

the summer started, he became depressed,

but he rallied by the fall and enrolled at his

local community college.

After two years of successful study, David

again applied to Berkeley and was accepted

as a transfer student with junior standing.

He still did not know how he would pay

tuition for the first semester. Although

unable to hold a formal job, he had saved

some money by tutoring other students in

math. Hearing of his dreams, a group of

friends held a fundraiser for him and raised

nearly $4,000. With his savings from tutoring

and the gift from friends he was able to enroll

as a junior at Berkeley in Fall 2008. He took

a class with me during his first year at Cal,

and another in his second year.

From what I observed, David and other

undocumented students occupy an in-

between space that Cecelia Menjivar calls

liminal legality, a kind of gray area between

the extremes of legal and illegal.41 Menjivar

uses this concept to characterize the situation

of Salvadorian immigrants who, while not

legal residents, are covered by legislation

that provides some protections, such as

authorization to work and stays of deporta-

tion.42 I extend the concept of liminal legality

to the situation of undocumented students

enrolled in college or university. The Plyler

decision gives undocumented individuals

legal standing as students entitled to K–12

education on the same terms as legal immi-

grants and citizens. Universities, by admit-

ting them and offering them in-state tuition

—and in the case of Texas and New Mexico,

offering them financial aid—are granting

them de facto recognition as members of

the community.

Once undocumented students go off cam-

pus, however, they lack standing. These stu-

dents cannot get a job at chain stores or eat-

eries near campus; they cannot drive a car,

sign a voter initiative, or drink in a bar. In

short, they cannot do the things that other

students take for granted. These students

must also suspend the question of what they

will do once they graduate from college,

because under current law they cannot work

legally.

Unfortunately, David was unable to

scrape together money to pay his fees for

his second year at Berkeley. Nonetheless,

he unofficially enrolled in classes, including
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a senior thesis seminar. He approached pro-

fessors, most of whom he had studied with

before, and asked to be included on their

class lists. He attended classes, took all of

the exams, and wrote all the papers, but he

could not get official credit. In short,

David’s identity as a student rests on recog-

nition from his professors and fellow stu-

dents, rather than official registration from

the university.

Despite their vulnerability, undocumented

students have not been quiescent. Like

Reconstruction-era African Americans, un-

documented students have not allowed their

lack of formal franchisement to deter them

from acting in the political realm. They

have organized to lobby legislatures, educate

the public about pending legislation, and

publicize their political opinions. Indeed,

undocumented students were key players in

successful efforts to persuade state legisla-

tures to pass in-state tuition laws in Texas,

California, and Illinois.

I will describe just two examples. In 2002,

students at Lee High School in Houston,

Texas, who were about to take advantage of

new legislation allowing them in-state

tuition, established Jovenes Inmigrantes por

un Futuro Mejor (JIFM). The group coun-

seled immigrant high school students, advo-

cated for educational access, and forged coa-

litions with other groups fighting for

immigrant rights. Subsequently, chapters of

JIFM were organized at the University of

Houston, University of Texas-Austin, Texas

A&M, and Prairie View A&M.43

Illustration 6. Members and supporters of Immigrant Youth Justice League marching in Chi-
cago, in March 2010, hold a sign reading ‘‘Undocumented and Unafraid.’’ The IYJL, which
started at the University of Illinois-Chicago, has brought together students from eight Chicago
area colleges and universities to fight for the federal Dream Act and against deportations. One
focus of the organization has been to encourage undocumented students to ‘‘come out’’ by
declaring their status publicly.
Source: Photo by peter holderness.
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In Southern California, ‘‘AB 540 stu-

dents,’’ as they prefer to be called, came

together under the umbrella of the UCLA

Labor Center. Following the Labor Center’s

model of championing the cause of day

laborers and other undocumented workers,

AB 540 students at UCLA have conducted

research on undocumented students and

have claimed their own voices by publishing

a collection of their own testimonios.44 The

testimonios give lie to the stereotype that

all undocumented immigrants are Latino;

half of those who testified were Asian or

Pacific Islander.45

Immigrant high school, community

college, and university students in other

states, including New York, Illinois, Wiscon-

sin, Minnesota, Massachusetts, and Florida,

have banded together to support students

threatened with deportation and to fight

for educational rights.46 These immigrant

student groups draw on the language of

social justice, international human rights,

and domestic civil rights. They ally their

cause with that of low-wage immigrants,

such as day laborers and domestic workers,

and low-income African Americans who

have been relegated to poorly funded, low

performing public schools. Accordingly, stu-

dent activists have adopted the techniques of

the African American civil rights movement

and the Chicano labor movement, staging

teach-ins, sit-ins, strikes, demonstrations,

and rallies.

While these local and state struggles go

on, the greatest galvanizer of student activ-

ism has been the proposed federal Develop-

ment, Relief and Education of Alien Minors

Act (i.e., the Dream Act). The Dream Act

is intended to help individuals who meet cer-

tain requirements enlist in the military or

attend college and have a path to citizenship.

Illustration 7. January, 2002, outside a University of California regents meeting at UCLA,
about 300 students rally for making undocumented students who graduate from California
high schools eligible for in-state tuition.
Source: Photo by Reed Hutchinson, UCLA Photographic Services.
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The earliest versions were introduced in the

U.S. Senate in 2002 and 2003, when it was

approved by the Senate Judiciary Committee

but not brought to a full vote.

In 2006, a new version of the Dream Act

was included in a bipartisan comprehensive

immigration reform bill that was jointly

introduced by Senators John McCain and

Edward Kennedy. The comprehensive bill

would have regularized the status of millions

of undocumented immigrants, but the House

and the Senate failed to reconcile their ver-

sions, so immigration reform failed. The

Dream Act was reintroduced as a stand-alone

bill in the House and the Senate in 2007, and

again on March 26, 2009, with 111 Repre-

sentatives and 34 Senators as co-sponsors.

The bill has substantial support, but also vir-

ulent opposition, with the climate poisoned

by nativist, anti-immigrant, and anti-Latino

demagoguery on the nation’s airwaves. In

the most recent attempt in 2010, Senate

Democrats tried to incorporate the Dream

Act into a bill reauthorizing expenditures

for the Defense Department. It was thwarted,

however, by the threat of a Republican fili-

buster. The fate of the federal Dream Act

remains in limbo.47

Immigrant activists have also lobbied for

state-level Dream Acts. In California, the

State Assembly and the Senate passed bills

that would make AB 540 students eligible

for state financial aid in 2006, 2007, 2008,

and 2009, and most recently in 2010. Each

time, Governor Arnold Schwarzenegger

vetoed the bills.48

Regrettably, David’s story does not have

a full resolution. During the summer of

2010, he received two private scholarships,

which will allow him to clear his tuition bills

for 2009–10 and to pay tuition for 2010–11.

Hopefully, he can graduate in June 2011.49

Illustration 8. Students, teachers, and supporters rallied against cuts to public education
funding at the Capitol plaza in Sacramento, California on March 4, 2010. The rally brought
together proponents of K–12 schools, community colleges, California State universities,
and the University of California system. The action was one of many marches, strikes,
teach-ins, and walkouts planned for a National Day of Action for Public Education.
Source: Associated Press photograph by Rich Pedroncelli.
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However, he still has no path to legal status

and citizenship.

SOME CONCLUSIONS

So, what is the importance of the undocumented

immigrant student movement to a sociology of

citizenship? It is, after all, a relatively small

and marginal movement within the overall con-

text of U.S. society. I would argue, however,

that it is precisely at the margins of society

that we can most see the possibilities for

change. Change almost always starts at the mar-

gins or the in-between spaces, not at the center.

The activism of undocumented students,

like that of African American women in the

post-Reconstruction South, is a form of

insurgent citizenship. Indeed, the very exis-

tence and day-to-day experiences of undocu-

mented college students disturbs the coher-

ence of the legal–illegal dichotomy that

anchors immigration policy. This dichotomy,

as we have seen, harnesses the dominant

trope of criminality to dehumanize immi-

grants. At virtually every immigrant demon-

stration, some protestors, many of them

undocumented, carry homemade signs read-

ing, ‘‘No human being is illegal.’’

Furthermore, by framing access to higher

education as a human rights and social justice

issue, undocumented activists challenge dom-

inant neo-liberal conceptions of education that

submerge and impoverish social rights,

including the rights of some formal citizens

of the United States. Indeed, this struggle is

occurring within a larger context of a decades-

long disinvestment in public education that is

eroding the social citizenship rights of all chil-

dren and youth. There have been growing alli-

ances among K–12, community college, and

public university faculty, students, and staff

to lobby state legislatures to restore funding

Illustration 9. Mass march for the Dream Act, which would provide pathways to citizenship
for undocumented immigrant college students; Union Square, New York City, May 1, 2007.
Many demonstrations in support of the Dream Act have taken place across the country.
Source: Associated Press photograph by Kathy Willens.
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to all levels of public education. Immigrant

students’ assertion of education as a funda-

mental right resonates with the message that

education is a public good that needs to be

supported by the public. The fight of undocu-

mented students reminds us of the importance

of robust social citizenship to ensure there is

social justice.

Will the undocumented student movement

succeed in its fight? On the one hand, the

obstacles faced by students struggling to be

recognized as members of the nation they

have called home for all or most of their lives

seem almost insurmountable. On the other

hand, I detect that politicians and the general

public have greater sympathy for the plight

of undocumented college students than for

older, less educated, unauthorized immi-

grants. After all, these students are living

up to the ideals of ‘‘good citizenship’’ by

staying in school, studying, and aspiring to

become contributing members of society.50

Moreover, they have developed political

and organizing skills that have enabled

them to mobilize support from other constit-

uencies, including higher education institu-

tions and organizations.

Whatever the outcome of this particular

struggle, history teaches us that insurgent

movements will continue to arise to chal-

lenge dominant assumptions and formula-

tions. I hope that some of the ideas and con-

cepts I have presented can help illuminate

other contestations over citizenship.

The vast expertise that exists in our pro-

fessional association, and the magnificent

responses of our 45 sections to the call to

bring sociological research and theories to

bear on issues of citizenship, fills me with

hope that our work, our efforts, and our out-

reach can make a real difference. As I com-

plete my year as your President, it is this

hope that I will retain and cherish.
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Notes

1. Some low lights: In April 2010, Arizona Governor

Jan Brewer signed state Senate Bill 1070, dubbed

by some the ‘‘show me your papers law,’’ which

set off heated reactions nationwide. The bill was

described in an article in the New York Times

(Archibald 2010) as ‘‘the broadest and strictest

immigration law in generations . . . making the fail-

ure to carry immigration documents a crime and

giving the police broad power to detain anyone sus-

pected of being in the country illegally.’’ Less than

a month later, Brewer signed HB2281, dubbed the

‘‘anti-Ethnic Studies law,’’ making any school dis-

trict that offers classes designed for students of

a particular ethnic group, that advocates ethnic sol-

idarity, or that promotes resentment of a particular

race or class, subject to the loss of 10 percent of

its state funding (Lewin 2010). In early July, the

U.S. Justice Department filed suit to block

SB1070, arguing that it violated federal authority

over immigration policy (Markon and Shear

2010). In late July, U.S. District Court Judge Susan

Bolton issued an injunction putting a hold on the

most controversial parts of SB1070 (Los Angeles

Times 2010). As for birthright citizenship, which

is guaranteed by the 14th Amendment to the Consti-

tution, in February, 2010, Republican lawmakers in

the U.S. Congress introduced a bill that would deny

American citizenship to U.S.-born children of

undocumented immigrants (Wall 2010). Such

a law has been introduced in Congress every year

since the 1990s. For the first time, however, many

prominent Republican leaders supported it, includ-

ing Senate minority leader Mitch McConnell of

Kentucky and Senators Lindsey Graham of South

Carolina and John McCain of Arizona, both of

whom previously supported comprehensive immi-

gration reform that would have created a pathway

to citizenship for millions of undocumented immi-

grants (Somashekhar 2010).

2. Exemplary works in this vein include Benhabib

(2004), Motomura (2006), and Smith (1997).

3. Exemplary works include Bowen (2007), Chavez

(2008), Kerber (1998), Ngai (2005), and Rosaldo

(1994).
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4. Using March Current Population Surveys for 2006

to 2008, Passel and Cohn (2009) estimate the pop-

ulation of unauthorized immigrants as ranging

between 11.4 and 12.4 million, of whom over half

resided in California, Texas, Florida, and New

York.

5. Hall and Held (1989); see also Somers (2008:6),

whose theory of citizenship postulates ‘‘de jure

and de facto membership in a political community’’

as foundational to citizenship, which she defines as

‘‘the right to have rights.’’ She stipulates that the

right to political membership also includes ‘‘de

facto and de jure social inclusion in civil society.’’

6. According to Marshall (1950:10–11), the most fun-

damental of these elements is civil rights, which ‘‘is

composed of the rights necessary for individual

freedom—liberty of the person, freedom of speech,

thought and faith, the right to own property and to

conclude valid contracts, and the right to justice.’’

Marshall identifies this element as ‘‘the right to

have rights.’’ ‘‘By the political element,’’ Marshall

wrote, ‘‘I mean the right to participate in the exer-

cise of political power, as a member of a body

invested with political authority or as an elector of

the members of such a body. . . . By the social ele-

ment I mean the whole range from the right to

a modicum of economic welfare and security to

the right to share to the full in the social heritage

and to live the life of a civilized being according

to the standards prevailing in the society. The insti-

tutions most closely connected with it are the edu-

cational system and the social services.’’ Of the

three aspects Marshall outlined, until very recently,

American sociologists have focused almost exclu-

sively on social citizenship through research on

the welfare state. Sociologists have left civil and

political citizenship to legal studies and political

science, respectively.

7. Additionally, Marshall’s (1950) ordering of the pro-

gression of rights—civil, to political, and finally to

social—does not hold up. Instead, we find variation

in the order of progression for different groups. For

example, married women gained political rights

(i.e., the franchise) before they achieved such civil

rights as being able to obtain bank loans without

a male co-signer or obtain credit cards in their

own names (Glenn 2002).

8. Prior to the 1820s, northern states did not have legal

bars to black suffrage, and four states in the South

(i.e., North Carolina, Maryland, Kentucky, and

Tennessee) allowed propertied blacks to vote until

the 1830s. Starting in 1819, however, when Maine

was admitted to the Union, until the end of the Civil

War, all new states guaranteed suffrage to white

men irrespective of property and denied black

men the vote. Legislatures in several states lacking

such provisions passed similar laws. By 1854, only

six states—states with relatively small free black

populations—allowed black men to vote on the

same terms as white men, and 94 percent of north-

ern blacks lived in states that restricted black suf-

frage. See Foner (1998), Smith (1997), and Wil-

liamson (1960).

9. Until the Dred Scott decision, the U.S. Supreme

Court avoided explicitly ruling on the national citi-

zenship of free blacks. In 1857, Dred Scott peti-

tioned for freedom on the basis of his residence in

a free state. The majority of justices found that

blacks, even if emancipated, did not compose

a part of ‘‘the people,’’ that is, the political commu-

nity brought into existence by the Constitution. In

the court’s interpretation, blacks ‘‘are not included,

and were not intended to be included, under the

word ‘citizens’ in the Constitution, and can there-

fore claim none of the rights and privileges which

that instrument provides for and secures to citizens

of the United States.’’ In Chief Justice Roger

Taney’s infamous formulation, public opinion at

the time the Constitution was drafted considered

African Americans to be ‘‘so far inferior that they

had no rights which the white man was bound to

respect’’ (Scott v. Sanford, 1857).

10. Kerber (1988) points out some of the inconsisten-

cies in white women’s citizenship. For example,

during the nineteenth century, women had access

to social rights such as education but not political

rights; well into the twentieth century, single

women lost civil rights upon marriage due to the

doctrine of coverture, which held that a woman’s

legal identity merged with that of her husband.

11. In Marshall’s (1950) account, social citizenship

came into being with the establishment of the

post-World War II British welfare state. He argued

that only with social citizenship were working-class

Britons able to realize their civil and political rights.

For example, having the formal right to bring suit

had little meaning until the advent of legal aid

that provided free or low-cost legal representation

in court. Similarly, the right to participate in gover-

nance was not fully realizable until most Britons

acquired basic literacy through free schooling.

12. Whites paid and boarded from the front of the

streetcar. Blacks paid at the front and then stepped

out and reboarded at the rear. Regarding how the

dividing line was established by how far back white

passengers chose to sit, black Atlantan Pauline

Minniefield explained, ‘‘It was miserable. Every-

body was packed there, and all those empty seats

in front. But, you see you couldn’t sit in front of

some old white woman or man that’d get on and

sit for the heck of it right middle-way of the dog-

gone streetcar, and you’d have to stand up.’’ She

added, ‘‘Sometimes, people would say, ‘I’ve been

standing on my feet all day. Dogged if I’m going
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to stand up here all night.’ And they’d sit down’’

(Kuhn, Joy, and West 1990:80).

13. The following provides three other examples of fed-

eral policy on the race of Mexicans prior to 1930.

Federal immigration and labor statistics listed Mex-

ican immigrants as ‘‘white foreign-born.’’ In 1897,

a federal court in Texas overturned a naturalization

board’s rejection of a Mexican-born plaintiff’s appli-

cation on the grounds that he was not white. While

conceding that the plaintiff might not be classified

‘‘white’’ by anthropologists, the court nonetheless

established the precedent that for naturalization pur-

poses, Mexicans were to be treated as ‘‘white,’’

unlike Asians, Hawaiians, and most other non-Euro-

peans. In the 1920s, the U.S. Labor Department

refused a request from proponents of eugenics that

it participate in a challenge to the 1897 decision, not-

ing, ‘‘our Government, in its relations with the Mex-

ican people, has uniformly recognized them as

belonging to the white race.’’ See Haney Lopez

(1996) and Reisler (1976).

14. Foley (1999); Haas (1995); Montejano (1987);

Taylor (1930:407).

15. Haas (1995:106).

16. State and locally sanctioned school segregation has

had a long and contentious history in California. As

early as 1854, the City and County of San Francisco

established separate schools for ‘‘colored’’ children

and, in 1859, for Chinese students. In 1866, the state

legislature passed a law allowing districts the option

of establishing separate schools for ‘‘colored’’ and

Indian students. The law was amended several times:

in 1875 to mandate separate schools for children of

African descent and for Indians, and in 1885 to allow

separate schools for children of ‘‘Mongolian or Chi-

nese descent.’’ A 1921 amendment added Japanese

to the Mongolian and Chinese category (Bell 1935).

The California legislature finally repealed the local

option of segregation in 1946 (Melendy 1972).

17. A 1935 study by Stanford scholar Reginald Bell docu-

mented that prior to the 1921 law, three school dis-

tricts in the Sacramento Delta had already established

‘‘Oriental’’ schools for Japanese and Chinese stu-

dents: Walnut Grove in 1908, Isleton in 1913, and

Courtland in 1916. A fourth district, Florin, estab-

lished an Oriental school in 1923. These four districts

were the only ones in California to assign Japanese

American children to separate schools (Bell 1935).

18. The new Section 1662 read: ‘‘The governing body of

the school district shall have power to exclude chil-

dren of filthy or vicious habits, or children suffering

from contagious or infectious diseases, and also to

establish separate schools for Indian children and

for children of Chinese, Japanese or Mongolian

parentage.’’ Section 1662 available at (http://

www.learncalifornia.org/doc.asp?id=1399), retrieved

June 24, 2010.

19. See Kelley (1993); Meier and Rudwick (1969).

Kelley (2010) documents streetcar boycotts by Afri-

can Americans in 25 southern cities from 1900 to

1907, some of several months duration.

20. Janiewski (1985:41).

21. Brown (1997); Litwak (1979).

22. Brown (1994:73).

23. Holston (2009:33–34).

24. Passel (2003); Pew Hispanic Center (2006).

25. According to Passel and Cohn (2009), 28 states in

the Mid-Atlantic, Midwest, Mountain, and South-

east regions experienced a doubling of their share

of all undocumented immigrants, from 14 percent

in 1990 to 32 percent in 2008. Simultaneously, Cal-

ifornia’s share dropped from 42 percent in 1990 to

22 percent in 2008.

26. The right to education is proclaimed in several UN

documents, including its Universal Declaration of

Human Rights of 10 December 1948, Article 26

and its International Covenant on Economic, Social

and Cultural Rights of 16 December 1966, Article

13. The right to education in the European Union

is contained in the Charter of Fundamental Rights

of the European Union, Article 14, Right to

Education.

27. See Trachtenberg (2008). In Brown v. Board of

Education (1953), the majority opinion found that

separate schools for whites and blacks were inher-

ently unequal and thus violated the equal protection

clause of the 14th Amendment. The Court did not

accept the plaintiff’s argument that segregated

schooling violated African American students’ right

to education.

28. See Sutton (2008); San Antonio Independent School

District v. Rodriguez (1973). Justice Thurgood

Marshall, who had been lead attorney in Brown v.

Board of Education, authored a dissent, joined by

Justice William O. Douglas, which argued that edu-

cation should be deemed a fundamental right even

if it is not mentioned explicitly in the Constitution.

He pointed out that the Court recognized other

rights as fundamental even though they are not

mentioned, including the right to travel, to procre-

ate, to vote, and to have access to criminal appellate

processes (J. Marshall Dissent, San Antonio Inde-

pendent School District v. Rodriguez, 1973). Given

the history of African American responses during

Reconstruction that I recounted earlier, it is signifi-

cant that Marshall, an African American, unequivo-

cally declared that education is a right. His influ-

ence as a consultant when the newly independent

African state of Kenya drafted its constitution is

evident in the inclusion of the right to education

in its bill of rights (Dudziak 2006).

29. According to legal scholar Mark Tushet (1995),

Brennan’s initial draft included language framing

education as a fundamental interest protected by
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the Constitution, but he removed the language to

gain Justice Powell’s support. Powell apparently

agreed, however, that education was more than

‘‘merely some government ‘benefit’ indistinguish-

able from other forms of social welfare legislation.’’

Education is different because it plays a ‘‘fundamen-

tal’’ or ‘‘pivotal role’’ in maintaining our society.

Thus, ‘‘we cannot ignore the significant social costs

borne by our Nation when select groups are denied

the means to absorb the values and skills upon

which our social order rests.’’ Denial of a free pub-

lic education to the children of illegal aliens places

a lifetime hardship on them, for ‘‘illiteracy will

mark them for the rest of their lives’’ (Plyler v.

Doe, 1982). The opinion seems to have been based

primarily on the Court’s judgment that the school

district’s policy was imprudent, rather than on Con-

stitutional principles.

30. In a concurring opinion, Justice Thurgood Marshall

reiterated his position in his dissent in Rodriguez

that there is a fundamental right to education

(J. Marshall Concurrence, Plyler v. Doe, 1982).

31. The Court intended the Plyler decision to apply to

‘‘basic education.’’ In this regard, they were consider-

ing, as they suggested in Rodriguez (1973), ‘‘that

some identifiable quantum of education is a constitu-

tionally protected prerequisite to the meaningful exer-

cise of either (the right to speak or the right to vote).’’

32. I inspected the bill of rights and education provi-

sions of 50 state constitutions, which are all avail-

able on the Web. See Dinan (2007) on unsuccessful

attempts to pass provisions creating a right to equi-

table and adequate education.

33. See Hershkoff (1993); Trachtenberg (2006). The

Education Commission of the States has compiled

the provisions for public education within each of

the 50 states in ‘‘State Constitution and Public Educa-

tion Governance.’’ This was last updated in October,

2000 and is available at (http://www.ecs.org/clearing

house/17/03/1703.htm); retrieved September 26,

2010. The New York State Constitution, Article XI,

provides a typical educational provision: ‘‘The legis-

lature shall provide for the maintenance and support

of a system of free common schools, wherein all

the children of this state may be educated.’’ Addition-

ally, many state constitutions direct the state to main-

tain schools or training institutions for the blind, deaf,

and disabled and to establish systems of higher

education.

34. These decisions were rendered in cases resulting

from suits brought by plaintiffs seeking to overturn

funding systems that led to wide disparities in fund-

ing public schools. Following the denial of their

claims at the federal level by the Rodriguez deci-

sion, equity activists turned to state courts to bring

suit against funding systems based on local real

estate taxes. They claimed that the systems violated

the education provisions or the equal protection

clauses of their state constitutions. As of 1998, deci-

sions had been handed down in 36 states, of which

litigators won 20 cases (Reed 1998). In one of the

earliest cases, the New Jersey Supreme Court

declared in 1975, in Robinson v. Cahill, that New

Jersey’s school funding statute violated the ‘‘thor-

ough and efficient education’’ requirement of the

state constitution. In another early case, Seattle

School District No. 1 v. State (1978), the Supreme

Court of Washington ruled that ‘‘by imposing

upon the State a paramount duty to make ample

provision for the education of all children residing

within the State’s borders, the constitution has cre-

ated a ‘duty’ that is supreme, preeminent or domi-

nant. Flowing from this constitutionally imposed

‘duty’ is its jural correlative, a correspondent ‘right’

permitting control of another’s conduct. Therefore,

all children residing within the borders of the State

possess a ‘right,’ arising from the constitutionally

imposed ‘duty’ of the State, to have the State

make ample provision for their education.’’ Courts

rendered opposing interpretations in two recent

cases. In 2005, the Supreme Court of Kansas found

in the case of Montoy v. State that the state consti-

tution’s education provisions imposed a duty on the

legislature to provide a level of funding that pro-

vides ‘‘for intellectual, educational, vocational and

scientific improvement.’’ Missouri’s Supreme

Court, in Committee for Educational Equity v. Mis-

souri (2009), ruled that the state constitution’s edu-

cation clause calling for a ‘‘diffusion of knowledge

and intelligence’’ did not create a ‘‘free standing

obligation to provide certain school funding, but

was merely aspirational.’’

35. The 11 states in chronological order are: Texas

(2001), California (2002), Utah (2002), New York

(2002), Washington (2003), Oklahoma (2003), Illi-

nois (2003), Kansas (2004), New Mexico (2005),

Nebraska (2006), and Wisconsin (2009). In-state

tuition laws that include undocumented students

have to be carefully crafted to avoid federal chal-

lenge under the 1996 Illegal Immigration Reform

and Immigrant Responsibility Act (IIRIRA). Sec-

tion 5 of the act states, ‘‘An Alien who is not law-

fully present in the United States shall not be eligi-

ble on the basis of residence with a State . . . for any

postsecondary benefit unless a citizen or national of

the United States is eligible for such benefit (in no

less an amount, duration, and scope) without regard

to whether the citizen or national is such a resident.’’

Generally, state provisions tie eligibility for in-state

tuition to having graduated from a state high school,

having resided in the state for one to three years,

and signing an affidavit promising to pursue citizen-

ship (Applied Research Center 2010; Morse and

Birnbach 2010).
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36. Flores (2010).

37. Oklahoma’s amended provision gave the Oklahoma

Board of Regent discretion to grant in-state tuition,

which the Board has so far chosen to do. The North

Carolina Community College system’s 2009 deci-

sion was the fifth change in its policy on undocu-

mented students since 2000. The decision to admit

undocumented students is projected to have little

impact because they still have to pay out-of-state

tuition rates. See Gonzalez (2009); National Confer-

ence of State Legislatures (2010); Pinhel (2008);

Wood (2009).

38. Two high profile class-action suits were filed on

behalf of out-of-state students by Kris W. Kobach,

a conservative politician and Ivy-league educated

lawyer, who is a professor at the University of

Missouri-Kansas City. He lost a class-action suit

in Kansas in 2005 but won a case in California at

the Appeals Court level (Preston 2009a; Wiedeman

2008). As of this writing, Kobach’s case, Martinez

v. Regents of the University of California, et al.,

is pending in the California Supreme Court (Egelko

2010). Kobach has traveled widely since 2002,

speaking and consulting on drafting bills and ordi-

nances to curb illegal immigration and undocu-

mented immigrant rights (Bulkeley 2005). His

fees have been partly paid by the Immigration

Law Reform Institute, the legal arm of the Federa-

tion for American Immigration Reform (FAIR), an

organization whose aim is to reduce immigration

to the United States (Preston 2009a). In late 2009,

the first direct challenge to the Texas in-state tuition

law was filed by a lawyer for the Immigration

Reform Coalition of Texas (Carroll 2009).

39. In addition to differences among states, there are

also disconnects between federal and state laws

and policies. The federal government has exclusive

power to regulate immigration and to bar entitle-

ment to federal benefits. States, however, have pri-

mary responsibility for critical areas that affect

immigrant and citizen rights, including social serv-

ices, education, and driver registration. State legis-

latures and courts have thus become the site of bat-

tles between those seeking to restrict immigrant

rights and those seeking to expand them. Histori-

cally, states have not attempted to bar undocu-

mented immigrants from receiving most services,

in part because the burden of screening would be

onerous. Still, with the rise of nativist sentiments,

many states have passed legislation barring state

agencies from providing services to undocumented

immigrants. State laws regarding immigrants and

immigration have changed back and forth in

response to pressure from different constituencies.

See Immigration Policy Project (2010).

40. Abrego (2006) notes that undocumented students

from poor families share certain disadvantages

with their documented counterparts: a lack of role

models, lack of access to knowledge about academ-

ics, and relegation to poorly funded, poor perfor-

mance schools. Undocumented students, however,

have the further disadvantages of witnessing undoc-

umented cousins and older siblings do well in high

school but be unable to attend college. Moreover,

undocumented students are ineligible for most sour-

ces of financial assistance to help with the cost of

college; this further discourages them from trying

to do well in high school, as they do not believe

they will have the opportunity to go on to higher

education.

41. Menjivar (2006).

42. Asylum applicants and temporary protected status

recipients, while not categorized as legal residents,

have greater protections than fully undocumented

immigrants. Nicaraguans, Cubans, Salvadorians,

and Guatemalans are granted some protections

under the Nicaraguan Adjustment and Central

American Relief Act (NACARA), as are Haitians

under the Haitian Refugee Immigration Fairness

Act of 1998 (HRIFA). Under the American Baptist

Churches (ABC) Settlement Agreements, asylum

applications are options for Salvadorians and

Guatemalans. ABC provisions include stays of depor-

tation, de novo hearings, and authorization to work

(American Baptist Church v. Thornburgh, 1991).

43. See Rincon (2008). The JIFM chapter at Texas

A&M maintains a website (http://jifm.tamu.edu)

that provides a history of the organization and its

mission.

44. Madera et al. (2008).

45. See Gonzales (2009) on the diversity of undocu-

mented students. Among undocumented immigrants

as a whole, an estimated 20 to 22 percent are from

areas other than Latin America (Passel 2006; Passel,

Caps, and Fix 2004). In California, a high propor-

tion of undocumented college students are origi-

nally from Asia. According to a report by the Uni-

versity of California Office of the President (2010),

among the estimated 568 undocumented AB 540

students enrolled in the 10-campus system during

2008 to 2009, 49 percent were Latino and 45 per-

cent were Asian.

46. See Gonzales (2008), Rincon (2008), and Preston

(2009b) on the explosion of activism among undoc-

umented students and their increasing willingness to

proclaim their status publicly.

47. The Dream Act would provide certain undocu-

mented immigrants who graduate from U.S. high

schools, are of good moral character, arrived in

the United States as minors, and have been in the

country continuously for at least five years prior

to the bill’s enactment, the opportunity to earn con-

ditional permanent residency. Alien students would

obtain temporary residency for a six-year period.
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During the six-year period, a qualified student must

have ‘‘acquired a degree from an institution of

higher education in the United States or [have] com-

pleted at least 2 years, in good standing, in a pro-

gram for a bachelor’s degree or higher degree in

the United States,’’ or have ‘‘served in the uni-

formed services for at least 2 years and, if discharged,

[have] received an honorable discharge.’’ Text of

2009 Senate version available at (http://thomas

.loc.gov/cgi-bin/query/z?c111:S.729:). See also Field

(2010); Olivas (2010).

48. Office of the Governor of California (2010).

49. Private donors and organizations have created

scholarships that are open to or are intended for

undocumented students. Because there are so

many undocumented students, competition is stiff

for the relatively few scholarships. One student

told me, ‘‘We all compete for the same

scholarships.’’

50. Undocumented student activists have not made

these arguments themselves. Rather, they have

expressed solidarity with immigrant day laborers

and youth who have become discouraged and drop-

ped out of school before graduation or have not

been able to overcome obstacles to transitioning

into higher education.
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